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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 11 Novenber 1975, an Adm nistrative Law Judge
of the United States Coast CGuard at New York, New York, revoked
Appellant's seaman docunents, upon finding him guilty of
m sconduct. The first specification found proved alleges that while
serving as an oiler on board the United States SS BUCKEYE STATE
under authority of the docunent above captioned, on or about 22
June 1973, Appellant, while in port at Kandla, India, had in his
possessi on marijuana and hashi sh. The second specification found
proved alleges that while serving as an oiler on board the United
States SS EXPORT AGENT under authority of the docunent above
captioned, on or about 11 April 1974, Appellant did assault and
batter the Third Assistant Engi neer.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence the testinony
of one w tness and ni ne exhibits.

In defense, Appellant offered in evidence his own sworn
testinony and three exhibits.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and both
speci fications had been proved. He the served a witten order on
Appel I ant revoking all docunents, issued to Appellant.

The entire decision and order was served on 15 Novenber 1975.

FI NDI NGS OF FACT

AS TO THE FI RST SPECI FI CATI ON

On 22 June 1973, Appellant was serving as an oiler on board



the United States SS BUCKEYE STATE and acting under authority of
hi s docunent while the ship was in the port of Kandla, I|ndia.

As Appellant was returning fromtaking a shower he saw three
| ndi an Custonms O ficers who asked to search his room In the
course of the search, one of the Custons Oficers wthdrew
somet hi ng wrapped in brown paper from Appellant's trousers pocket.

After conpletion of the search, Appellant and the Custons
O ficers gave the Master the substance found in Appellant's
trousers, retaining a quantity to take ashore, and inforned the
Master that the substance was marijuana and hashi sh. The Master
made the same identification, based on his |ong experience as a
ship's officer and his earlier training at an enforcenent and
narcotics school. Appellant also stated that the substance was
mar i j uana and hashish, and that he had brought the substances
aboard ship. Appellant was | ogged for possession of narcotics on
t hat date.

In order to avoid being jailed, Appellant agreed to assist the
I ndian officials in apprehending a drug peddler. This was
acconmplished by Appellant's bringing the peddler aboard ship
according to a pre-arranged pl an.

The follow ng day, the Custons O ficer reboarded the ship and
collected a fine from Appellant, the receipt for which was |ater
recei ved through the ship's agent in Madras, |ndia.

At this tine, the Master was infornmed that since his vesse
was proceeding to another Indian port, it would be illegal for any
of the narcotics to remain aboard. The officer repossessed the
drugs retained by the Master.

AS TO THE SECOND SPECI FI CATI ON

Wil e Appellant was standing watch on 11 April 1974 in the
engi ne room he was approached by the engi neer on watch, who asked
him if he had checked the oil in the generator sunp. When
Appel I ant said he had, the Engi neer contradicted him saying that
Appel | ant had not done so on the |ast few watches.

As the Engineer started to turn away, appellant pushed the
palm of his hand into the engineer's face. The Engi neer was
knocked off bal ance and fell back agai nst the Maneuvering Pl atform
Tel egraph. After regaining his balance, he called the First
Assi stant Engi neer who cane bel ow and relieved the watch engineer,
sending himto the purser for treatnent of his eye.

BASES OF APPEAL




This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that the order of the
Judge, <concerning narcotics possession, is not supported by
substantial evidence. Wth respect to the assault and battery it
is urged that the Judge failed to properly assess the credibility
of the w tnesses.

APPEARANCE: Bernard Rol nick, Esq., of New York, New York
OPI NI ON
I
I n support of his contention concerning substantial evidence,

Appel I ant argues, first that the Master had no personal know edge
of any substance being found in Appellant's trousers pocket. This

argunent is not well taken. Information received fromthe Custons
Oficers and Appellant's adm ssion provided the Master wth
sufficient data upon which to base his conclusion. Lack of

personal know edge, especially with respect to log entries, affects
only the weight of that evidence, and the Adm nistrative Law Judge,
as trier of fact, is the proper person to weigh the evidence. (See
Appeal Decision 346 (MKINSEY)). In this case, the Judge found the
wei ght of evidence to support the discovery of the narcotics in
Appel l ant's trousers pocket.

Appel l ant's second argunent concerning narcotics is that the
statenent in the log book as to Appellant's admssion is
"unconfirmed,” and that Appellant denied that adm ssion. There is
no requirenment that |ag book entries be confirnmed of corroborated.
So long as those entries are made in substantial conpliance with
the requirenments of 46 U S.C. 8702, as these entries were, they are
adm ssible as prim facie evidence of the facts therein recited.
(36 CFR 85.20-107) Appellant's rebuttal is a matter to be wei ghed
by the trier of facts, and here the Judge properly assigned greater
weight to the log entries than to Appellant's bare denial.

Appel | ant next argues that his adm ssion was not corroborated

by another officer or crew nenber. Adm ssions are different from
conf essi ons. Any admission is subject to explanation and
contradiction, and is subject to tests of credibility and to wei ght
analysis by the trier of fact.
(Appeal Decision 446 (CRUZ)). Although corroboration of adm ssions
is often necessary in crimnal trials, these admnistrative
hearings are renmedial in nature, and do not require corroboration.
(Appeal Decision 1508 (WLLIS)).

Appel l ant argues that neither the Master nor the Custons
Oficers qualified as experts in identifying the substance as
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mari juana and hashish. There is no requirenent that identification
of a substance as a narcotic be acconplished by expert testinony.
That identification need only be acconplished by sufficient
evidence. (Appeal Decisions 1189 (ROBERTS) AND 1165 (REDVAN)). It
shoul d be noted that expert identification of narcotic substances
is not always required even in federal crimnal prosecutions for
narcoti c possession, in which cases the evidentiary burden is
greater than the burden in these types of hearings. (See United
States v. Quesada, 512 F.2d 1043 (5th Gr. 1975); United States v.
G eqgorio, 497 F.2d 1253 (4th Cr. 1974); United States v. Agueci,
310 F.2d 817 (2nd Gr. 1962). 1In the present case, identification
was nmade by experience Custons O ficers who have regul ar contact
wi th marijuana and hashi sh and by the Master who al so had previous
contact with those substances as well as having received sone
training in identification. These facts, coupled with Appellant's
adm ssion, establish sufficient evidence to identify the substance
i nvol ved as marijuana and hashi sh.

Appel I ant further argues that there is no show ng that the
substance found in Appellant's trousers was the sanme substance
exam ned ashore for identification. Al though ordinarily a chain of
control is necessary to establish that a substance identified as a
narcotic at a later time and place is the same as the substance
confiscated, in this case that need is not present. Appellant's
adm ssion, plus identification of the substance by the Master and
the Custonms O ficers prior to renoval of a sanple fromthe vesse
precluded any necessity of establishing the concurrence of
identity.

Appel l ant argues that the Master's testinony on deposition
that Appellant admtted bringing the narcotics aboard the vessel
and identifying themas nmarijuana and hashish is not corroborated
by log entries. Although a log entry would have strengthened the
Master's testinony, the absence of any entry does not destroy that
testinony. That testinony was sinply evidence to be weighed by the
Judge as any other evidence. In the present case, the Judge
believed the Master's testinony, and there is no conpelling reason
for overturning that finding.

Appel  ant urges that the Master could easily have retained a
sanple of the substance to bring to the United States for
i nspection and exam nation. Besides the fact that this action was
unnecessary for the purposes suggested, it was established that
I ndi an | aw precluded the possibility of retaining any part of the
narcoti cs aboard the vessel.

Appel | ant urges consi deration on appeal of other factors, all
of which, if even considered by the Judge, involved sinply weighing
of evidence by the trier of fact. There is no clear show ng of
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error with respect to any of the Judge's findings, and those
findings are hereby affirned.

Wth respect to the assault and battery specification,
Appel l ant contends that there is a serious question of credibility,
and, apparently but not specifically stated, the weight should have
been in favor of Appellant. It is axiomatic that where conflict of
testinmony is involved, the credibility of witnesses is determ ned
by the trier of facts. Wiere the testinony of one w tness has been
found to be the nore credible, that finding will not be overturned
absent a showing that the testinony relied on was inherently
i ncredi bl e. There is no such showing in this case, and so the
finding is affirnmed.

CONCLUSI ON

In light of the foregoing | find that there is sufficient
evidence of a reliable and probative nature to support both
specifications and the charge of msconduct on the part of

Appel | ant.
ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 11 Novenber 1975, is AFFI RMED

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C., this 14th day of July 1976.
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